May 11, 2016

City of Chicago
Rahm Emanuel, Mayor |

Department of Eaw

Stephen R, Patlon

Corporation Counscl Re: _

Reveoue Litigation Division i i
30 North LaSalle Street Dear [IN:
S_.uitc 1020 :
Chicago, IL 60602-25380 1 am writing in response to your letter of Jannary 26, 2016 ("Request”) (copy
(312) 744-5691 enc!musgd), requesting a private letter m'li\ng !f“PLR”) conc?rning the aEplicaFipn of
(312) 744-6798 (Fax) the Chicago Personal Properly Leasc Transaction Tax (“Lease Tax™ or “lax”),
Chapter 3-32 of the Municipal Code of Chicago (“Code™), to the charges imposed
by [ i (h usc of the products described in the
Request (“Products™).

Based on the facts set forth in your Request, along with the additional information
provided through the on-line demonstration provided by || il on April 5.
2016, we are of the opinion that charges imposed for the use of the Products arce
' not subject to the Jease Tax in cither the * " (i.e..
nonpossessory) version or the “client-hosted” (i.c., possessory) version. In both
cases, a key consideration is your representation that the Products consist almost
entirely of materials (such as articles, videos and lessons) that arc written by
{through ils employees and contractors),

A I Poducis

Lease Tax Ruling #12 concerns nonpossessory computer leases, The Ruling
includes the following provision:

Access to materials that arc primarily propriefary is ... an cxempt use of
the provider’s computer. The customer may pay a subscriplion fee for the
ability to download or otherwise access the desired information or data,
and the subscription fee may allow the customer fo use a search function
10 locate the information or data that the customer wishes to download or
otherwise access, bul the value of the search function 1s subordinate (o the
value of the information or dala {hat the customer wishes to download or
otherwise acecss (/.¢., the charge is predominantly for the information or
data). This will tvpically apply in the case of a web site or "app" that
allows a subscriber {0 download or otherwise access malerials thal are
primarily proprietary, such as copyrighted newspapers. newsletiers or
magazines, that thc subscriber would have fo purchase if the materials

were acquired or accessed through other means. such as a purchasc at a
"bricks and moriar store. §11.
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As noted, you have represented that the Products consist almost entirely of materials that arc
written by [l For example, the is essentially an electronic
medical encyclopedia, written by [  Other Products consist of proprietary articles,
videos and lessons,

B. Client-hosted Products

According to the [llinois Department of Revenue, “Information or data that is downloaded
electronically, such as downloaded books, musical recordings. newspapers or magazines, does
not constitute the transfer of tangible personal property.” Sce 86 Admin. Code Section
130.2105(a)(3). This is in contrast with software, which is considercd tangible personal
property. Sce 35 ILCS 120/2. The client-hosted versions of the Products are more in the nature
ol e-books than softwarc. Because the Lease Tux does not apply to intangibles such as e-books,
it does not apply to the charges imposed for the use of the Products,

This opinion is based on the law as of the date of this letter and the facts as represented in your
Request and demonstration being accurate and complete. The opinions contained herein are
expressly intended to constitute written advice that may be relied upon pursuant to Section 3-4-
325 of the Code.

Sincerely,

¢St . Hanscom
Deputy Corporation Counsel
(312) 744-9077

ce! Joel Flores, Department of Finance



Janvary 26, 2016

Tax Policy Section

City of Chiczge
Department of Revenue
Room 300, PePaul Center
333 South State Street
Chicago it £06D4-3977

Re: Request for a Private Letter Ruling — City of Chicago Department of Revenue
In conjunction with a Voluntary Disclasure application

]
We became aware of pessible ebligations under the Chicago Persanzl Properly Lease Transaction Tax
law as a result of the Information Bulletin on Non-Possessory Campuier [eases issued in November
2015. [ has submitted an application for the Voluntary Disclosure Agreenient as offered in the
Infermation Butletin. The City acknowledged our application on Becember 30, 2015, On January 12,
2016, we submitted a New Account Application and an Initial Taxable Period affidavit and the City was
notified that we werse preparing this Letter Ruling Request.

B oo otcd and headquartered in the State of
.+ X ]

. creating, licensing and distributing a number of etectronic health information and education
praducts. [ is reeisteres with the State of lilinols to collect Illinots Use Tax on faxable products
sold to non-exempt clients.

We have several questions about how the Chicago Personal Property Loase Transaction Tax applies to
the license fees we charge our Chicaga chents for usa of software and Information services, both in the

case where clients access products on [ NN scvvers (). 1o i the case where

clients take possession af the products on their own servers {client-hosled). in both of these cases,
B <::in: title to the property and charges a menthly or annual license fec to clients for use of
the praducts.

Our specific questions follow below the section of this letter containing the R rroduct
descriptions.
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pRODUCT DESCRIPTIONS OF [ PRODUCTS LICENSED TO CHICAGO CUSTOMERS

General Information on | Froducts

- electranic health information and education products are used hy health care organizations
such as health pians, hospitals, and physician groups. These organizations use the products by making
them available to their user groups, who may be health plan members, or hospital and physicians’
patiorts, generally at no cost to the users, with the goal of helping uscrs_ .
I Viconscs s products either directly to health care organizations or ta distributor and reseller
orgahizations that relicense the products to healthcare organizations.

B <25 an annual license foe that is generally Invoiced 1o clients guarterly. The ticense fee
amount is based on the size of the organization’s user group, such as the number of membersin a
nealth plan or the number of hospital patlents with access Lo the products. Products are updated
periodically, ranging from quarterly 1o bi-annually, depending on the specific product and changes in
medical research ar medical practice.

makes its products available to clients using one of the following twe electronic defivery
methods:

1. B - oroduct is hosted by R i o the product resides on computers

maiittained by a third-party hosting seryice lhat- contracts with to host its praducts. Clients
access the products on these third-party computers. Clients do not take possession of the product on
theil own compuiers.

OR
2. Client-hosted. R p'aces the product on an FTP site on the Internet and the client
downloads the entire product from the FTP site to its awn computers. The client does not access any
Healtiwvise compaters or any third-party hosting service computers,

information on Specific Products




(€]
-~
2O
e

o ™
2 v
= N
o
- - N
o5
- @
> =
— = ©
U O




January 26, 2036

City of Chicago
Page 4

_____




City of Chicago
January 26, 2016

Page S

LIST OF RULING REQUESTS

We are requesting rulings on the following issues:

A. Questions related to client-hosted products
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(s the client-hosted IR © < 2tabase or software as defined under the Municipal Code
of Chicago, Section 3-32-0207 if tax Is due, what is the effective date of the llability?

15 the client-hosted [ product a database or saftware as defined under the
Municipal Code of Chicago, Section 3:32-0207 If tax is due, what is the effective date of the
llabitity?

Is the client-hosted [ Gl - ¢ <d product 3 database o
software as defined under the Municipal Code of Chicago, Section 3-32.0207 If tax Is due, what
is the effectlve date of the lisbility?

B. Questions related to _produr.ts

4.

(v

Is the tdatabase or software as defined under the Murlcipal
v

Code of Chicago, Section 3-32-0207 Does Exemption 11 apply? If tax is due, what is the effective
date of the liabikity?

Is the R -- a database or software as defined under the Municipal

Code of Chicage, Section 3-32.0207 |f tax is due, what is the effective date of the fiability?

s the | B o ociuct = database ar software as defined under the

Municipal Code of Chicago, Section 3-32-020? if tax Is due, what is the effective date of the
flability?

C. Other guestions

7

Are the subject (o the Chicago Lease tax?

Each of these ruling requests is addressed in detail below.

A. QUESTIONS RELATED TO CLIENT-HOSTED PRODUCTS

Question #1 - s the client-hosted [ c2tabase or software as defined under the

Municlpal Code of Chicago, Section 3-32.020? If tax is due, what is the effectlve date of the liability?

Section 3-32-020.E. of the Chicago Municipal Code defines Computer Saftware as follows:

“"Computer software” or “software” means, but not by way of limitation, data and information that are
assoclated with the hardware of a computer such as a collection of computer programs, routines,
compilers, assemblers, translators, manuals, circuit diagrams and aperation procedures”




City of Chicago
January 26, 2016
Page 7

and defines Computer Program as follows:

"“Computer pragram” ar “program” means, but not by way of limitation, a series of coded instructions
or statements in a form acceptable to a computer and intended for execution on a computer, either
directly or Indirectly, to bring about a cortain result, such as causing the computer to process dats and
supply the results of the data processing.”

and defines Date ar 2 Database as follows.,

““Data” or "database™ means, but not by way of limitation, a representation of information, knowledge,
facts, concepts or instructions, including program documentation, which is prepared in a formalized
manner and is stored or processed in or transmitted by a computer. Data may be in any form Including,
but nal limited to, reports, printouts, magnetic or optical storage media, punch cards or data stored
internally in the memory of the computer.”

Based on these definitions, we belleve the client-hosted IR is @ database. The
R c:ch content is 3 representalion of information and facts organized Into topics [ie
prepared in a formalized manner}. |Lisstored in a computer and transmitted by computer when the
client downloads It to its awn computers. The praduct does contain some software in order for the
search and navigation functions to work, and to facilitate the operation of the 3% of the | NN
that contains content that atlows interactivity with the user, but the product in itself is nat software in
that il does not consist solely or even primarlly of “a collection of camputer programs, routines,
compllers, assembiers, transtators, manuals, circult diagrams and operation procedures”. The majority
of the product consists of text-based articles and still images that contain the health information.

We were unable Lo locste any authorities contrary to our view.

Question: Does the City agree that the client-hosted _ns a database?

Question: As a database, we believe the _ when licensed as a client-fiosted product is
subject to the Chicago lease 1ax, and has beep subject to the tax since prior ta the start of the Voluntary
Disclosure look-back period for [ which is December 29, 2011. Does the City agree with this

conctusion?

Question #2 ~ is the client-hosted [ rroduct a database or software as defined under the
Municipal Code of Chicago, Section 3-32-0207 If tax is due, what is the effective date of the liability?

Based on the definitions outlined in Question 1 above, we believe the || product is
software. Eachjj contains information files on the specific health topic as well as compulter
programs that govern how the information Is presented. While it does have elements of a database in
that it is a representation of knawledge in a formalized manner, i alsa has a substantial amount of
computer software that allows the product to present the infarmation to the user in a predet
timed sequence and to select specific informatian in response to the user’s input,
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We were unable to {ocate any authoritios cantrary Lo our view.
Question: Does the City agree that the client-hosted R »-oduct Is software?

Question: As software, we believe the ] product when licensed as a client hosted praduct
are subject to the Chicage lease tax. Does the City agree with this conclusion?

Question: Ruling #5 on the "Usage of Computers and Computer Software”, effective September 1, 2013
states that “a transfer of software that meets the live-part test set forth in 87 Ilinois Administrative
Code Section 130.1335 is a lease, subject to the lease tax”. We condude from this that September 1,
2013 Is the start date for the liability for Chicago lease Lax for licenses for client-hosted software that
meet the 5-part test. Does the cily agree with this conclusion?

Question #3 ~ Is the client-hosted || NG - cd product a
database or software as defined under the Municipal Code of Chicage, Section 3-32-020? If tax is due,
what s the effactiva date of the lighility?

Basad on the City’s definitions outiined in Questian 1 above, we befieve the I Il
I 5 uc'ed product s software, While the [ - < largely composed

of content with a3 minima! amount of software, each | R conteins information files on the
specific health topic as well as computer programs that govern how the information is presented. While
It does have elements of a database In that it is a representation of knowledge in a formalized manner, it
also has a substantizl amount of computer software that allows the product to present the information
to the user in a predetermined timed sequence and to select specific information in response to the
user's input.

We were unable to locate any authorities contrary to our view.

Question: Does Lhe City agree that the client-hosted I

product is softwarc?

Question: As software, we betieve the IS I D I 1 uct

when Heensed as a client-hosted product is subject to the Chicago lease tax. Does the City agree with
this conclusion?

Question: Rufing #5 an the “Usage of Computers and Computer Software”, effective September 1, 2013
states thal “a transfer of software that meets the five-part test set forth in 87 #tlinols Administrative
Code Section 130.1935 is a tease, subject o the lease tax”. We conclude from this that September 1,
2013 15 the stant date for the liability for Chicago lease tax for licenses for client-hosled software that
meet the 5-part test. Does the city agree with this conclusion?
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B. quesTions ReLATED TO |G °rooucTs

Question #4: 1s the I I : c-iabace or software as defined under the
Municipal Cade of Chicago, Section 3-32-020? Does Exemnption 11 apply? if tax is due, what is the

effective date of the liability?

For the same reasans as outlined in Question #1 ahove, we betieve the ||| GG
I ; : database,

We atsa belleve that Exemption 11 applies to the [ B -1 the following

reasgns.

Code Section 3-32-050{AK11) {"Exemption 11"} provides: Notwithstanding any other provisian of this
chapter, the following leases, rentals or uses shall be exempt from the taxes imposed by this chapter: Under
rules te be prescribed by the department, the nanpossessary lease of a computer in which the customer's
use or control of the provider's computer is de minimis and the related charge is predominantly for
information transferred to the custamer rather than for the customer's use or controf of the computer, such
as the nanpossessory lease of a computer to receive cither current price quatations or other informati

having a fleeting or transitory character,

Ruting #12 on Nonpossessary Camputer Leases — Exemption 11, effectiva 7/1/15, further clarifies the
application of Exemptian 11.Paragraph 9 of Ruling 12 states that "As explained below, exempt use may be
demonstrated either {a) by access to information ar data which is entirely passive (such as slreaming datal,
without interattive use, or, in other cases, (b) by access to materials that are primarily proprietary, such as
copyrighted newspapers, newsletters or magazines”. (n this case, (a) does not apaly, but (b) does apply -
content is proprietary, as evidenced by the fact that it is copyrighted. Paragraph 1.1 of Rullng 12
goes on (o describe a situation where a customer pays a subscription fee for the ability to download ar
otherwise access desired infarmation, and the subscription fee may altow the customaer to use a search
function to locate the information, but the value of the search function is subordinate to the value of the
information. Paragraph 11 states that this is an exempt use, This is precisely the siuation with the

— Lhe subscription aliows the use of a search funciion to locate the desired
Information, but it is the infarmation itself that is the primary value to the client. Clients license the

for the value of the uniquely written health infarmation conlained init, The value of the
search function is subordinate to the value of the information; In fact, it is hol necessary to use the search
function to access the infarmation — a user can use the alphabetical index instead,

Paragraph 11 als¢ states that the vatue of the search function is subordinate to the value of the information
“in the case of a web site or “app” that allows a subscriber to download or otherwise access materials that
are primarily praprietsry, ..., that the subscriber woutd have to purchase if the materials were acquired
through ather means,...". The contains content that is finely crafted to effect
behavior change in the reader, is copyrighted, and must be purchased by our clients, It is not availabe
without being purchased from [l or from a licensed distributor. Based on Ruling #12, we believe
that the I i o cpt from the Chicago Lease tax under Exemption 11, and,
if is accepted into the Voluntary Disclosure grogram as offered in the Infor
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November 2015, that no tax or interest ¢ penalties based on those charges are owed {or any periads ending
before January 3, 2016,

We were unable (o locale any suthorities cantrany to our view.

Question: Does the City agree that the ||| NN ; - c2tcbase’
Question: Does the city agree that the R T D : bt from the Chicago Lease

tax under Exemption 117

{tuestion: Does the City agree that no tax or interest or penalties based on thase charges are swed for any
periods ending before January 1, 2016, in accordance with the offer made in the Infarmation Bulletin of
November 2015, as fong as [l is accepted into the Voluntary Disclosure program and as tong as
B o os into complisnce with the Lease Tax Ordinance and Ruling #12 by January 1, 2016 {or such
later date as the Department may agree to for good cause}?

Questions f the City agrees tht the MY ': » 2!base cxempt from

under Fxempiion 11, does the Clty agree Lhat no taxes need to be charged from lanuary 1, 2016 enwards?

question #5: Is the ||| G S : (>tabase or software as defined under the
Municlpal Code of Chicago, Section 3-32-0207 (f tax Is due, what Is the effective date of the liability?

Based on the definitions outlined in Question 1 above, we believe the ||| R product is software,
€ach I covrse contains information files on the specific health topic as well as computer
programs that govern how the information is presented. While it docs have elements of a database in
that it |5 a representation of knowledge in a formalized manner, it also has a substantial amount of
compuier software that allows the product to present the information to the user depending on the
path the user sefects, allows the user to select the individual lessons, and allows the user to respond to
guizzes, and provides feedback ta the user’s inpul. Compuler programs also allow the uses’s progress
through the online course to be tracked so that if the user does not complete the course in one sitting,
the product will restart them at the point they left off, with all their prior responses retained. The user’s
progress can also be tracked and reported to the client for use in a variety of ways. We helieve that this
amount of functionality enabled by computer programs characterizes thls product as software rather

than as a database.

We were unable to locate any authorities contrary to our view,

nuestion: Does the City agree that the || G o o<t is software?
Ouestion: As software, we believe the || croduct when ticensed as » || NG

product is subject 1o the Chicago lease tax. Does the City agree with this conchision?
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Question: Does the City agree that, if the [ B > oduct is software, taxes

are owed anly for the period of January 1, 2015 through December 31, 2015, with no lability for interost
or penatties, in accordance with the offer made in the ipformation Bulletin of November 2015, as long as

B s 2ccopted into the Voluniary Disclosure program and as fong as R comes into

compliance with the Lease Tax Ordinance and Ruling #12 by January 1, 2016 {or such later date as the
Departmeant may agree 1o Tor good cause)?

Question #6 - 1s the [ GG > oduct 5 database or software as defined

under the Municipal Code of Chicago, Section 3-32-020? If tax is due, what |s the effective date of the
liability?

Based on the City's definitions outfined in Question #1 above, we believe the [N >

sottware as soid o [ s S
I e B o i icractive module, and uses computer programs to

guide users through a series of questions and answers to evaluate the severity of symptoms and provide
a recammandation for sceking health care targeted to the specific user’y situation. We believe the
relatively large amount of computer programs included with the || »roduct would classify
the entice product as software.

We were unable to locate any authorities contrary to our view

product s subject to the Chicago lease tax. Does the ('n!-,' agree .'-;lh this ';"J»lclu sion 7

Question. Does the City agree that, if the [ N IR ¢/ ociuct is software, taxes

are owed only for the period of January 1, 2015 through December 31, 2015, with no liability for interest
or penalties, in accordance with the offer made In the Information Bulletin of Novemnber 2015, as long as

B s occcoted into the Voluntary Disclosure program and as long 25 [ R comes into

compliance with the Lease Tax Ordinance and Ruling #12 by January 1, 2016 (or such later date as the
Department may agree 1o for good cause)?

C. OTHER QUESTIONS

Question #7- Are the _ubiect to the Chicago tease tax?
The fee chavged [N (o < I covers the scrvice (or the Initial

development of the [l scrvices for periodic updates as needed, and a ficense fee for ongolng use
We believe the fee for the development, update, and client use of the || '« exempt from
the Chicago Lease Tax.
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The information Butletin of November 2015, in the second to {ast paragraph in the “Generat” section,
explains there are some specific exclusicns that the City has recognized as inherent to the Lease Tax, “for
example, payments lor services, including software that 15 custom designed for the customer”.

in addition, Paragraph 7 of Ruiing #12 states “Charges for services are not subject to lease tax: if a customer
pays a provider to write a report, article, or similar document cansisting primarily of the provider’s own
abservations, opinion, ideas or analysis {hereafter collectively referred 1o as a “report”), the charge is for the
servite of writing the report for the customer and is not subject to the lease tax, even if the report is
accessed electronically. Likewise, if a customer pays a provider (o create a database, the charge is for the
service of creating the database for that customer and is not subject Lo lease tax, even if the databasc is
accossod clectronically.”

Although the [ NG - not software, a report, or a database, the fee includes services to
custom design ang develop me_ as wel as any services needed to update them for
medical changes

icense foe for angoing use of the | e response to FAQ $13
in the November 2015 Infoermation Bulletin states that “where the provider does not separato the taxable
and nontaxable charges, the cntire fee will be subject to the Lease Tax unless the taxpayer can prove that
50% or more of the charge is for non-taxable items”. We would argue that the fees charged for the [l
B - i divided equally between the three types of charge, two of which are a fee for services
{the initial developrment and the periodic updates}, This would calculate as 66.7% of the fee for a non-
taxable service and 33.3% of the fee is for the usage, so that at feast 66.7% of the fees would not be subject
1o the Lease Tax. Since the Municipal Code of Chicago does not address the issue of fees for usage of a
custom developed product, we would assurne that this portion of the fee would also not be subject to the
Lease Tax,

Other than explained in the paragraph above, we were unable to locate any additional authority contrary to
OUF Views,

Question: Does the City agree that the fees for the ||| T 2 = not subject to the Chicago Lease
Tax?
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OTHER ISSUES

We understand that our ruling request may delay the finalization af a Voluntary Disclosure Agreement

We would like to request Lhat no interest or penalties be charged on any taxes for the
period after 1/1/16 and untif the date of issuance of the letter ruling, as fong a:_ pays those taxes
by the due date indicated by the City when the letter culing response has been issued

Please Ir

—

Uslm.u-.‘n this is accs ,»I !!_l = ta the City

Thank you for your consideration of aur ruling request. If you have any questions or need further
y q

information, please contac+ [EEEG_—G— N o b 7hone o I

Sincerely,




lny o| llxago
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cc:
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